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ROAD TRAFFIC AMENDMENT (DANGEROUS DRIVING) BILL 2004 
Second Reading 

Resumed from 18 August. 

HON MURRAY CRIDDLE (Agricultural) [11.25 am]:  This Bill has received a good deal of publicity in the 
media because of a very tragic accident, and I am sure that at the time it happened, everybody in the community 
felt for the family involved.  I would like to give a brief summary of the Bill and our concerns that revolve 
around a number of issues.  First, a driver who is under the influence of alcohol or drugs or both to such an 
extent as to be incapable of having proper control of a vehicle and is involved in an incident occasioning death, 
grievous bodily harm or bodily harm commits an offence.  Second, a driver who has a blood alcohol content of 
or in excess of 0.15 per cent is deemed to be intoxicated to such an extent as to be incapable of having proper 
control of a vehicle.  Third, the broad inclusive definition of the word “incident” - I will come back to this 
definition - that is provided in clause 7 of the Bill includes causing another vehicle to be involved in an impact or 
to leave the road.  Fourth, it is a defence for a person charged to prove that the death, grievous bodily harm or 
bodily harm was in no way attributable to the fact that he or she was under the influence of alcohol or drugs or 
both.  That is another issue I raised in my letter to the committee and I will come back to that.  Fifth, 
circumstances of aggravation exist where the driver involved was driving a stolen vehicle, where the driver was 
exceeding a speed limit by more than 45 kilometres an hour or where the driver was attempting to escape police 
pursuit, it being immaterial whether or not the police pursuit was suspended or terminated at the time of the 
alleged offence, and a driver who commits an offence in circumstances of aggravation is liable to a more severe 
penalty.  The final issue of concern relates to the provision that when a driver fails to provide a police officer 
with blood or breath for analysis when the officer believes that the driver has been involved in an incident and 
explains the consequences of failing to provide the sample, that driver also commits an offence.   

That is a brief summary of the Bill.  The Opposition had a number of concerns with the Bill, and, in conjunction 
with the Greens (WA), moved to have the Bill sent to a committee so that we could expand on those concerns.  I 
would like to thank the committee for the work that it has done, particularly Hon Giz Watson, Hon George Cash 
and Hon Ken Travers who formed the subcommittee.  Of course, Hon Peter Foss and Hon Kate Doust were also 
involved in the final presentation of the report to Parliament as part of the entire committee.  That committee has 
been under severe pressure because of the workload the Parliament has put on it, but it has, in a short space of 
time, come up with a very good review of the issues and forwarded that to Parliament.  Seven submissions were 
put forward by various people, including a letter from me as the member who moved to refer the Bill to a 
committee.  I had approximately eight concerns.  I was concerned about the legislation’s impact on ordinary 
members of the community who may be encapsulated in the consequences of the Bill.  I wanted to get a clear 
understanding of the general impact of the reversal of the onus of proof, which was addressed by the committee, 
and the impact upon the community when a driver is involved in an unavoidable incident under circumstances 
set out in the Bill in which he is deemed to have caused a person’s death irrespective of the circumstance.  They 
are some of the issues that I wanted to touch on.   

The committee also pointed out a couple of areas of concern.  The first unusual aspect of the Bill is that it 
removes the concept that criminal punishment is imposed because of a link between something that the accused 
has done and the harm that results.  Instead, the criminal liability arises because a vehicle under the control of the 
accused is involved in an accident that occasions death, grievous bodily harm or bodily harm and the accused at 
the time was incapable of controlling the vehicle or was driving dangerously.  The element of fault or 
culpability, which is usually central to a criminal offence, is removed once it has been shown that the death, 
grievous bodily harm or bodily harm occurred while the accused was engaged in committing certain specified 
offences.  The committee considered that that was the first unusual aspect of the Bill.  The committee also dealt 
with what it considered to be the second unusual aspect of the Bill; namely, that the concept of fault and 
causation is brought back in only once the offence has been proved, because the accused is then given the 
opportunity to prove, on the balance of probabilities, that the death, grievous bodily harm or bodily harm was not 
in any way attributable to his or her conduct.   

Recommendation 1 of the committee states -  

The Committee recommends that the House be fully cognisant of the impact of the Road Traffic 
Amendment (Dangerous Driving) Bill 2004 on the dangerous driving offences in the Road Traffic Act 
1974 which result in harm to the persons, in particular: 

•  the effect of the removal of the requirement of a causal link between the driving by the “person” 
and the death, grievous bodily harm or bodily harm.  Instead, the prosecution will be required to 
prove that the “incident” in which the driver was involved occasioned the death, grievous bodily 
harm or bodily harm thereby simplifying the proof of the offence; 
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•  the effect of proposed section 59B(5) which is a ‘deeming provision’; and 

•  proposed section 59B(6) which places a burden on the accused to prove any causal break between 
the “incident” and the death, grievous bodily harm or bodily harm. 

I turn now to some of the comments by Hon Nick Griffiths in the second reading speech, which was delivered to 
the Council on 12 August.   

The amendments to the Road Traffic Act 1974 contained within this Bill aim to address deficiencies in 
the law relating to dangerous driving causing death or serious injury.  The deficiencies in the law were 
highlighted by the very sad death in August last year of Miss Jess Meehan, a 10-year-old girl.  Jess 
Meehan died on 8 August 2003 after being hit by a car driven by an unlicensed and drunken driver.  
The police subsequently charged the driver with driving under the influence of alcohol and driving 
whilst under suspension and without a valid licence, and the minimum fine was imposed.  The police 
took the view that a more serious charge, such as dangerous driving causing death, contrary to section 
59 of the Road Traffic Act, could not be sustained upon the available evidence.  Because of the 
deficiencies in section 59 of the Road Traffic Act, in particular, its requirement for a causative nexus to 
be established between the driver’s intoxication and the collision causing death, the penalties imposed 
upon the driver involved in the incident that took Jess Meehan’s life failed to address the true 
seriousness of his conduct.  Justice was not served.  

Subsequent to that, the driver was charged with dangerous driving causing death.   

The WA Police Service wrote a letter to the committee outlining the circumstances surrounding the first charge.  
The letter goes on to say -  

Resulting from the review process a charge of Dangerous Driving Causing Death was preferred on 6 
October 2004.  This has resulted from: 

•  Expert opinion provided by a pharmacologist that a driver with a blood alcohol concentration of 
0.165 per cent is seriously impaired and at that level of alcohol concentration would not be able to 
recognise and respond in a timely manner to emergencies arising in traffic. 

•  This opinion is supported by evidence provided by witnesses and other supporting forensic 
evidence.   

•  Evidence Walsh-McDonald was cognisant of the effect that alcohol has on an individual’s capacity 
to control a motor vehicle.   

•  The review of the complete investigation by a member of the Department of Public Prosecutions 
that supported a charge of Dangerous Driving Causing Death against Walsh-McDonald. 

The letter is signed by an acting senior sergeant and also a superintendent.   

The Attorney General’s response to that letter was that the law as it stands is ambiguous and lacks certainty.  I 
believe that the law that we are dealing with now still has some ambiguity.  That is one of the issues that was 
brought forward and the reason for a lot of the questions that were asked by those of us who forwarded 
submissions to the committee.  I raise that matter because at the time there was a suggestion that that more 
serious charge could not be brought against the person who was alleged to have committed the offence.  That 
created a lot of consternation at the time, and it will be interesting to see how that proceeds.   

On 11 October the committee received a response from Mr George Tannin, State Counsel.  A great number of 
the responses that came to the committee were based on questions and concerns that I raised at the time.  I will 
run through some of the concerns that I raised.  I know that time is of the essence, but I believe these issues 
should be on the record.  

Hon Kim Chance:  I think that is appropriate.   

Hon MURRAY CRIDDLE:  The Opposition is seeking to pass this Bill.  However, we want to get some clarity 
on the issues of concern to us and the wider community about the impact of this Bill.  From my point of view, 
some of the understandings that were given in the second reading speech and the explanatory notes are not 
reflected in the Bill.  That is one of the reasons that we wanted this Bill to be referred to a committee.  Obviously 
other people in the Parliament also wanted that to happen.   

Hon Kim Chance:  I will just clarify our intentions.  I will be able to respond to the response from State Counsel.  
I am also prepared to table that advice.   

Hon MURRAY CRIDDLE:  Nevertheless I would like to run through the points that I raised, because Mr Tannin 
has given some reasonable answers that will help to overcome some of the problems.  I still have some difficulty 
with the area of drugs, but I will get to that in a while.  I also still have some problems about the need for an 
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ordinary person to defend himself against an accident that he could not avoid.  The proposed amendment to 
section 59(1) changes the reference to “a person causing death or grievous bodily harm” to “an incident 
occasioning death or grievous bodily harm”.  I was seeking an explanation of the impact of that change.  The 
response from Mr Tannin, State Counsel, on that point was as follows -  

The changes to the law of dangerous driving are intended to simplify the requirements of causation as 
they apply to the offence of dangerous driving occasioning death, grievous bodily harm or bodily harm.  
The terminology is altered in s 59(1) in order to amend and simplify the concept of causation in the Act. 

The old regime, which used the term “ a person causing” is reflective of the concept of “direct 
causation”.  In order to be guilty of an offence, it is necessary for the prosecution to prove that the 
person directly caused the death or grievous bodily harm that resulted.   

The new regime removes the requirement of a causative link between ‘the person’ and the death, 
grievous bodily harm or bodily harm.  Instead, causation must be established between ‘the incident’ and 
the death, grievous bodily harm or bodily harm that ensues. 

The letter goes on to provide further explanation.  

I will look also at what is the level of consumption of drugs that leads a person to be incapable of having proper 
control of a vehicle for the purposes of sections 59(1) and 59A(1) of the Road Traffic Act as amended, and how 
they were measured.  This is an interesting matter because, as the previous Minister for Transport, I tried to put 
in place an objective measurement, but, as it turns out, there is none.  Proposed section 59B(5) is a deeming 
provision that provides that if a person has a blood alcohol content of 0.15, the person shall be deemed to be 
under the influence of alcohol to such an extent as to be incapable of having proper control of a motor vehicle.   

There is no deeming provision in the Bill for drugs.  The level at which consumption of drugs leads to a person 
being incapable of having proper control of a vehicle is a question of fact, which is a matter of evidence to be 
adduced at trial.  Intoxication following the consumption of drugs cannot be the subject of a deeming provision 
similar to the deeming provision in proposed section 59B(5), which relates to the consumption of alcohol.  It is 
very difficult to have an objective standard of drugs given the range of drugs, their different effects upon 
different people and the fact that the effects of the drugs might differ when used in different combinations.  It is 
difficult also to test the level and existence of drugs in a person’s system.  That is a very ambiguous area.   

Deeming a person whose blood alcohol content is 0.15 as being under the influence, as described in proposed 
section 59B(5), was a policy decision.  It was considered that if a person was intoxicated with alcohol to that 
extent and involved in a motor vehicle accident that caused grievous bodily harm or bodily harm, the level of 
intoxication is sufficient for the person driving to be deemed drunk to the extent of being incapable of having 
proper control of the vehicle.   

I raised the issue of whether it mattered that the drugs a person had consumed were legal drugs - that is 
prescribed - or illegal drugs.  I was told that the term “drugs” is not defined in the Bill.  Therefore, its ordinary 
meaning must be adopted.  In this context it would appear that the word “drug” would include both lawful and 
unlawful drugs.  The relevant question is the effect of those drugs upon the person driving the vehicle.  That 
brings us back to that question having been put and a decision having been made by a jury or a judge.  The 
offender must be intoxicated with drugs to such an extent as to be incapable of having control of a vehicle.   

Earlier I said I would come back to the issue of “an incident”.  The meaning of the phrase “an incident” is not 
exhaustively defined in the Bill.  Proposed sections 59B(1) and (2) inclusively provide that certain occurrences 
will constitute an incident for the purposes of the Bill.  It is not intended to be an exhaustive definition.  
Proposed section 59(1) provides -  

(1) If a motor vehicle driven by a person (the “driver”) is involved in an incident occasioning the 
death of, or grievous bodily harm to, another person and the driver was, at the time of the 
incident, driving the motor vehicle - 

(a) while under the influence of alcohol, drugs, or alcohol and drugs to such an extent as 
to be incapable of having proper control of the vehicle; or 

(b) in a manner (which expression includes speed) that is, having regard to all the 
circumstances of the case, dangerous to the public or to any person, the driver 
commits a crime and is liable to the penalty in subsection (3). 

Mr Tannin said that if he understood the question correctly, the answer to that is yes.  The reference to section 
59(2)(c) of the Act to “an incident” is reference to an incident occurring for the purposes of liability under 
section 59(1) of the Act.   
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I will move on to the defence that is available to a driver who was involved in an unavoidable incident.  At the 
beginning of my speech I suggested that this is one of the most crucial issues for the ordinary person who is 
involved in a totally unavoidable accident.  The committee asked what defences are available to a driver who is 
involved in an unavoidable incident under circumstances in which the person is deemed to have caused the death 
of the other person under section 59(1).  For example, the situation in which a person who intended to commit 
suicide walked deliberately into the path of an oncoming vehicle.  The answer to that question is that it is a 
defence to adduce evidence proving on the balance of probabilities that the death, grievous bodily harm or bodily 
harm occasioned by the incident was not in any way attributable to the fact that the person charged was under the 
influence of alcohol, drugs, or alcohol and drugs or to the manner in which the motor vehicle was driven.  For 
the defence to apply, it must be proved that the drugs, alcohol or the manner of driving was in no way 
attributable to the incident.  It would be very difficult for somebody to get evidence at the time to carry that 
matter through to a court and prove that the person’s actions were not in any way attributable to the incident.  
Therefore, in reference to the example I just gave, if it could be proved that a person deliberately walked in front 
of a vehicle, it could be established on the basis of evidence that the ensuing death was in no way attributable to 
drugs, alcohol or driving.  It would be open to a finding of negative causation.  That is a very interesting 
observation.  Other members will enlarge on that issue, which is one of the central issues to this legislation.   

I questioned also the reason for the inclusion of the words “whether as a passenger or otherwise”.  I wondered 
just what the word “otherwise” meant.  I am told that it applies to people who surf on cars and the like and who 
are not being responsible.  The use of the phrase “whether as a passenger or otherwise” ensures whether the 
persons concerned would extend beyond the passengers being driven in the vehicle and would include all 
persons being conveyed in or on the vehicle; for example, people who were being towed or were surfing on the 
car.  I remember the days when we used to enjoy ourselves by towing people up and down the beach on 
sandbags.  I guess that provision reflects that issue.   

I questioned also the meaning of the words “unlawful driving” in proposed section 59B(3)(a).  I asked whether 
those words would relate to an unlicensed driver or a driver who has not had the consent of the owner of the 
vehicle.  I was told that the words “unlawful driving” are clearly defined in proposed section 59B(3)(a) to mean 
a person driving a vehicle without the consent of the owner or the person in charge of the vehicle.  It is intended 
to encompass, for example, a person driving a stolen vehicle.  Therefore, unlawful driving is not the same as 
driving without a licence.  Therefore, it encompasses that angle.   

I questioned also the issue of the speed limit and why the legislation refers to “the speed limit, if any”.  I 
understood that the Road Traffic Act provides that the maximum speed limit is 110 kilometres an hour.  The 
example I have been given is that the provision envisages circumstances in which the speed limit has been 
temporarily changed.  That is an interesting answer because regardless of whether the speed limit has changed, 
the law states that we should not travel faster than 110 kilometres an hour on any road.  That matter was cleared 
up.  I do not know whether it was cleared up to my satisfaction, but at least I was given an explanation.   

“Circumstances of aggravation” includes cases involving the alleged offence of a person driving a vehicle to 
escape pursuit of the police.  The explanation provided of this term is that it is possible for a person to be driving 
to escape pursuit from the police once a police chase has been terminated.  For example, a police pursuit might 
be temporarily suspended when a vehicle enters a residential area.  Although the police officers involved might 
temporarily suspend the pursuit of the vehicle, in many cases the driver who was being pursued would not 
immediately cease driving in a particular manner to escape pursuit.  How is it determined that pursuit has been 
suspended or terminated under the provisions of proposed section 59B(4), and how long does this provision 
operate after the pursuit has been suspended?  Whether a pursuit has been suspended or terminated is a question 
of fact to be determined by evidence relating to, for example, the facts of the chase etc, which would be adduced 
at trial.  No period has been determined for this section to continue to operate after the pursuit has been 
suspended or terminated.  Whether or not a time limit is appropriate is a policy question to be decided at the 
time.   

I mentioned the issue of drugs earlier, and the level of drugs at which a driver is determined to be driving 
illegally.  There is no deeming provision in the Bill in relation to drugs.  I am advised that the level at which 
consumption of drugs leads to a person being incapable of having proper control of a vehicle is a question of fact 
and a matter of evidence to be adduced at the trial.  Intoxication following the consumption of drugs cannot be 
the subject of a deemed provision, as in proposed section 59B(5), which relates to the consumption of alcohol.  
Drugs have not been included in that proposed section because objective standards do not exist for the quantity 
of drugs a person would need to consume to be deemed incapable of having proper control of a vehicle.  Nothing 
has changed.  That is the same outcome I received when I was the Minister for Transport.  It is certainly a 
concern here because there could be a variation in the outcome of a case.  One wonders just how much drugs a 
person needs to have consumed to be incapable of controlling a vehicle.  I asked also whether that situation 
would be in place if drugs and alcohol were consumed at the same time, and that fact will also be adduced by 
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evidence at a trial.  Drugs are not deemed, as alcohol is, over 0.15 per cent blood alcohol content.  The level will 
have to be decided by a court.  It is noted that the deeming provision in proposed section 59B(5) relates to a 
blood alcohol percentage of or exceeding 0.15.  I understand that means that the prosecution does not have to 
prove that the driver was incapable of having proper control of a vehicle, but simply has to provide evidence of a 
blood alcohol content reading.  What will the prosecution have to establish in cases of blood alcohol readings 
lower than 0.15 per cent?  In such circumstances, proof of the alcohol reading will be sufficient evidence that the 
driver is incapable of having proper control.  That provision will clearly prevail.  

What is the justification for the provision for the reversal of the burden of proof in proposed section 59B(6)?  
The advice I received was that the amendments to the Road Traffic Act introduced by this Bill, in particular 
proposed section 59B(6), do not constitute a reversal of the persuasion burden of proof.  The proposed section 
provides a defence that is available to the person charged with dangerous driving.  If the prosecution has 
established the offence of dangerous driving occasioning death or grievous bodily harm, it is a defence for the 
driver to prove that the death or grievous bodily harm is in no way attributable to the fact that the person charged 
was under the influence of alcohol or drugs or both, and the manner in which the vehicle was driven.  Once again 
that issue is raised.  

I will touch briefly on the reason for providing police officers with the additional powers proposed in clause 9.  
The amendments proposed by the Bill create a new regime for proof of causation of offences causing death, 
grievous bodily harm or bodily harm through dangerous driving.  The effect of proposed section 59B(5) is an 
imposition of serious evidential consequences when a driver who is intoxicated with alcohol is involved in an 
incident causing death, grievous bodily harm or bodily harm.  The consequence is that a person whose blood 
alcohol content is 0.15 per cent or greater will be deemed to have been incapable of driving or having proper 
control of the vehicle.  Therefore, serious evidential consequences attach to the driver’s blood alcohol 
concentration.  The purpose of providing police with additional powers is to ensure that the serious consequences 
of driving under the influence of alcohol introduced by the amendments contained in this Bill cannot be 
frustrated simply by the refusal of the driver to submit to a blood or urine test for analysis.  Therefore, the police 
officer will be provided with additional powers by clause 9 of the Bill.  The other matter was the constitution of 
reasonable grounds for the purposes of the proposed amendments in clause 9.  The reasonable grounds required 
is a police officer’s belief that an offence has been committed and that a person may have been the driver of a 
vehicle when, from an objective viewpoint, that belief is just and appropriate to the circumstances. 

That analysis was given by Mr Tannin of the questions I asked, and I have outlined the contents of the Bill.  A 
number of issues have been brought up by other members, and clearly they will be given an opportunity to speak 
on those issues.  The Opposition, as I said earlier, is seeking to pass this Bill.  At the time the Bill came into its 
second reading debate stage, we wanted those issues reviewed by the Standing Committee on Legislation.  We 
wanted to get a clear understanding of the Bill, particularly its impacts on the general community with regard to 
an incident that was out of the control of the driver, and what defence there was to those issues.  I have brought 
up a raft of other issues on which I would like clarification.  I know that some members of the committee and 
others want to comment on this Bill.  The Opposition will be seeking to pass this legislation.  

HON GIZ WATSON (North Metropolitan) [11.58 am]:  The Greens (WA) will not be supporting this Bill in its 
current form.  I have already made that comment on the public record.  I will explain the reason we have taken 
this position.  Firstly, I will speak briefly about the committee inquiry that took a month to consider this Bill in 
detail.  At the time of the referral of this Bill, there was a fair degree of criticism that a committee inquiry 
constituted an unnecessary delay to the process.  The Bill was referred to the Standing Committee on 
Legislation, of which I am a member.   

In the process of determining who would form a subcommittee to specifically look at this Bill, I found myself in 
a situation in which I was both the convenor of the subcommittee and also acting chair on this inquiry.  I began 
to suspect that there was a fair degree of political concern about this Bill.  I had no problem with fulfilling that 
role.  I found it very useful to be able to listen to the information that was presented to the committee and, in the 
role of convening the committee, to be involved in facilitating the inquiry.  I went into the inquiry with an open 
mind on whether the Greens (WA) should support the Bill.  That is one of the reasons the Greens chose to 
support the referral to the committee.  On the information I had prior to the referral I did not feel that I could 
recommend to my colleagues whether the Greens should or should not support the Bill.  The inquiry period that 
the committee was given to deal with the Bill was one of the shortest, but I believe that in that time frame the 
committee did have the opportunity to hear from a number of witnesses and take submissions from some specific 
interested parties.   
I went into the inquiry with an open mind and have come out of it with the view that the Greens should not 
support the Bill in its current form.  A range of people and organisations that have a much greater knowledge of 
this area of criminal law than I presented evidence to the subcommittee.  We were fortunate to have on the 
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committee members such as Hon George Cash, who has legal qualifications.  We also had the contribution of 
Hon Peter Foss in the full committee.  We heard from Dr Neil Morgan, Director of Studies, Crime Research 
Centre, University of Western Australia; Mr Ian Weldon, President of the Law Society of Western Australia; and 
Mr John Prior of the Criminal Lawyers Association of Western Australia.  As is often the case with legislation 
that we are presented with and that deals with detailed aspects of the law, I relied very heavily on expert advice.  
The submissions from those organisations in particular persuaded me to oppose the Bill in its current form.   
During the debate in the committee and in the public domain, one of the significant questions has been whether 
the Bill reverses the onus of proof.  I note that there is still no consensus on that issue.  Members of the media, 
for example, are saying very clearly that in their view it does reverse the onus of proof.  Liam Bartlett was 
reported in a Sunday Times article of 26 October as saying that yes, it does, and is it not about time?  We heard 
from Dr Neil Morgan of the Crime Research Centre, and Mr John Prior of the Criminal Lawyers Association 
who said that they think it does reverse the onus of proof.  I will refer in a moment to that.  However, the 
Attorney General has said that it does not reverse the onus of proof.   
As a member of this place, I must make a decision about whom I believe in that context on the basis of all the 
evidence that is presented, and that is no easy task.  The committee report referred to the onus of proof.  Page 36 
of the report, under the title “Proposed section 59B(6) - reversal of the persuasive burden of proof?”, reads - 

4.39 The submissions, including those of Dr Neil Morgan of the Crime Research Centre, the Law 
Society of Western Australia and the Criminal Lawyers Association of Western Australia, 
asserted that the Bill contains a reversal of the onus of proof or persuasive burden of proof. 

4.40 Proposed section 59B(6) provides that it is a “defence for the person charged to prove” that the 
death, grievous bodily harm or bodily harm occasioned by the incident was “not, in any way, 
attributable to” certain conduct on the part of the accused. 

4.41 By creating a statutory “defence” which the person charged has to prove, the emphasised 
words might be seen to expressly reverse the persuasive burden of proof.  As indicated, when 
the persuasive burden of proof is placed on the accused, they are required to discharge that 
burden on the balance of probabilities. 

4.42 If proposed section 59B(6) reverses the persuasive burden of proof, it follows that the accused 
will also bear the evidential burden with respect to the defences contained in the proposed 
subsection.  However, significantly, Mr Tannin advised the subcommittee that it does not 
reverse the persuasive burden of proof stating as follows: 

The amendments to the Road Traffic Act introduced by this Bill, in particular, 
proposed s 59B(6) to which the Subcommittee has referred, does not introduce a 
reversal of the persuasive burden of proof.  Section 59B(6) of the Bill provides a 
defence which is available to a person charged with dangerous driving. . . .  
First, however, the prosecution would need to establish that an offence of dangerous 
driving occasioning death, grievous bodily harm or bodily harm has been committed.  
Therefore, the prosecution must establish that, first, the vehicle was involved in an 
incident, resulting in death, grievous bodily harm or bodily harm.  Secondly, that the 
driver of the vehicle was drunk or intoxicated to such an extent as to be incapable of 
having proper control of the vehicle, or was driving in a manner that is dangerous to 
the public. . . .  
The amendments introduced by this Bill intend to simplify requirements of causation, 
for the offence of dangerous driving occasioning death, grievous bodily harm or 
bodily harm.  In order to prove the commission of an offence, the prosecution is not 
required to prove a causative link between the person driving the vehicle and the 
death, grievous bodily harm or bodily harm that results. 

4.43 The Committee notes that a similar provision in the Crimes Act 1900 (NSW) was held by the 
Supreme Court of New South Wales to place the burden of proof on the accused with the 
standard of that proof being on the balance of probabilities. 

I guess that section of the committee report explains the difference between the view held by various legal 
bodies and the view that the Government is presenting, and in this case was presented by Mr George Tannin, 
State Counsel.  The committee report further states - 

Proposed amendments 
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4.47 The Bill seeks to remove the requirement in sections 59(1) and 59A(1) for the prosecution to 
prove a causal link between the driving of the “person” and the death, grievous bodily harm or 
bodily harm that results.  Instead the prosecution is required to prove: 

•  an incident occasioned the death, grievous bodily harm or bodily harm; and 

•  the driver who is involved in that incident is under the influence to such an extent as to be 
incapable of controlling the vehicle or was driving in a dangerous manner. 

4.48 The Committee notes that if there is an intervening event, such as a pedestrian unexpectedly 
stepping in front of the vehicle, proposed section 59B(6) requires the accused to show that the 
death, grievous bodily harm or bodily harm was in no way attributable to their conduct . . .  

Probably one of the significant aspects I keep coming back to when thinking through the significance of this 
change is that I can envisage, as I am sure other members can, a circumstance in which someone either 
deliberately, or because he is intoxicated, steps out in front of a vehicle.  It is entirely reasonable that we should 
come to the conclusion that nobody, whoever was driving, would have any opportunity of avoiding a collision.  I 
kept on coming back to that possible scenario.  The issue was raised with the committee and discussed at length.  
One situation that could be envisaged is someone being in the wrong because he had a blood alcohol content of 
more than 0.15 per cent but to all intents and purposes drove within the speed limit and in a manner that could 
not visibly be seen to be dangerous driving, and someone either deliberately or who was similarly intoxicated 
stepped out in front of his vehicle and was killed.  In this scenario, nobody else was involved and there were no 
other witnesses.  The only person who witnessed the event was the person who must now mount the defence.   

Hon Peter Foss:  I don’t think they have one.  They are still guilty.   

Hon GIZ WATSON:  It is understandable that a court would be unlikely to give any weight to evidence from 
someone who was that drunk.   

Hon Ken Travers:  All those situations can be avoided.  If you drive defensively and you see those situations 
arising, you can seek to avoid them.   

Hon Peter Foss:  Come on!   

Hon Ken Travers:  Have you ever done a defensive driving course?   

Several members interjected. 

The DEPUTY PRESIDENT (Hon Kate Doust):  Order, members!  I remind members that there is a time 
restriction in which to deal with this Bill.  If members continue to interject, it will slow down the debate.   
Hon GIZ WATSON:  Thank you, Madam Deputy President.  The committee report goes on to say -  

Thus under the proposed amendments there is no requirement for the prosecution to establish a causal 
link between the person’s driving and the harm.  Instead the prosecution is required to establish that the 
“incident” occasioned the harm.  This amendment combined with proposed section 59B(6) means that if 
there is a causal break, the prosecution is no longer required to overcome this factor but the accused is 
required to prove the causal break.  In this manner, the amendments might be seen as reversing the 
persuasive burden of proof. 

The subcommittee next grappled with the issue of causation.  The point to which I have just alluded - that is, the 
fact that the prosecution will no longer be required to overcome this factor but the accused will be required to 
prove the causal break - was examined in great detail.  I refer to page 9 of the report, which refers to the current 
operation of the Act and states - 

2.5 The section requires a causal link between the dangerous driving and the death or grievous 
bodily harm. 

2.6 The test as to whether the driving was dangerous is objective and thus the driving must in 
reality, and not speculatively, be actually or potentially dangerous to the public or another 
person. 

2.7 The Committee understands that evidence of consumption of alcohol is both probative and 
admissible on a charge under section 59(1) to the extent that it assists in determining whether 
the manner of driving was objectively dangerous.  The Committee notes that generally, 
evidence of the consumption of alcohol is not, of itself, determinative of whether the accused’s 
driving was dangerous.  As highlighted in advice from Mr Tannin, in Greenham v R (1997) 25 
MVR 495, Justice Cox observed that: 

Typically the prosecution will lead evidence about the way the defendant drove his 
car on the occasion charged, and they may also lead evidence about any impairment 
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of the defendant’s physical or mental faculties as tending to explain why he drove as 
he did.  Being affected by alcohol will not in itself amount to dangerous driving, but 
being unable to exercise effective control of a vehicle because of the amount of 
alcohol the driver has drunk may well support a finding of dangerous driving.  
Evidence that a defendant was affected by alcohol will generally be admitted, 
therefore, as relevant to the issue whether he was driving dangerously. 

2.8 However, the Committee understands that in rare circumstances, evidence of alcohol 
consumption may, of itself, be sufficient to allow a conclusion that the accused was, from this 
fact alone, incapable of properly controlling a motor vehicle and that the driving was, for this 
reason, dangerous.  Mr Tannin indicated, that such circumstances would require strong 
evidence of alcohol intake and appropriate supporting evidence from reliable observers or a 
medical expert on the impact of alcohol on human behaviour. 

It is worth noting at this point that the strong and appropriate supporting evidence from a medical expert is one 
of the factors that led to a new charge being laid.  I guess time will tell whether that is considered by the court to 
be sufficient evidence.   

The position of the Greens (WA) on this Bill is that the current law is not deficient.  In our view, the case that led 
to this Bill being proposed has now culminated in the laying of the charge that we believe should have been laid 
in the first place.  It is my view that the police did not adequately investigate and/or prepare the case against the 
accused.  By their own admission, a complete review of the investigation file and further inquiries have led to a 
new charge of dangerous driving causing death being laid.  I draw the attention of members to appendix 2 of the 
committee report, which contains a statement on this case that has been provided by the police for the public 
record.  Members are aware, as I am, that we are restricted in commenting on this case because it is still before 
the courts.  However, I encourage members to read that published statement from the police.  I particularly note 
what the statement says on page 58 of the report -   

The investigator recently provided the completed file for forwarding to the Coroner.   

Major Crash Investigation Section undertook a complete review of the file and in so doing made further 
inquiries.   

Resulting from the review process a charge of Dangerous Driving Causing Death was preferred on 6 
October 2004.  This has resulted from:   

•  Expert opinion provided from a pharmacologist that a driver with a blood alcohol concentration of 
0.165 per cent is seriously impaired and at that level of alcohol concentration would be unable to 
recognise and respond in a timely manner to emergencies arising in traffic.   

•  This opinion is supported by evidence provided by witnesses and other supporting forensic 
evidence.   

A couple more points are made in that statement.  

A further reason for opposing the Bill in its current form is that we do not support the removal of the causative 
link.  I have explained how that will operate if this Bill is passed.  My argument is that it would be an 
unnecessary and dangerous precedent to uncouple the causative link.  The fact that the police have now placed a 
charge in relation to the matter that initiated this proposed change means that the removal of the causative link is 
now not needed.  However, the Greens agree that there is a need for change in the area of penalties.  I understand 
that if the new charge is upheld, the current maximum penalty is four years imprisonment.  We agree with the 
general view, as much as it can be ascertained from the public debate, that that penalty is insufficient.  I have 
rung the Attorney General to suggest that the Government add an increased penalty to the other changes relating 
to aggravating circumstances that are being made through the Bill.  The Bill seeks to add a number of 
aggravating circumstances to the Road Traffic Act, including that the vehicle was a stolen vehicle, that the 
person sought to escape police and that the person drove at more than 45 kilometres an hour over the speed limit.  
We think the solution would be for the Government to add to those circumstances a person having a blood 
alcohol content of more than 0.15 per cent.  The problem is not with the existing Act as it stands; the problem is 
that the penalty available does not reflect the community’s views about what should be a penalty for driving with 
that blood alcohol content.  That is the solution that we support.  I am aware that amendments may be suggested 
by other members in this place.  I am not aware of what they may be at this point, but we will listen with interest 
to those suggestions.  I want to be very clear that the Greens (WA) agree that the penalties need to be increased.  
However, we do not agree with the provision for the reversal of the onus of proof.   

Hon Derrick Tomlinson:  That is very honest.  Are you saying that if the penalties are increased, you will agree 
with the Bill?  
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Hon GIZ WATSON:  Yes.  I will not speak for much longer because it is important that all members get a 
chance to speak on this Bill.  Hopefully I have put the case on behalf of the Greens as clearly and succinctly as 
possible.  I encourage members in the short time we have to look very carefully at what the report by the 
Standing Committee on Legislation says about this Bill.  I particularly want to point out that the understandable 
emotion behind seeking changes in the law has perhaps been misdirected.  In my view, the issue has been 
directed towards the need to change the law, whereas perhaps it would have been more useful to look at the 
adequacy of the police investigation.  I am well aware of the level of community anger and distress around the 
issues of drink-driving and road deaths, which is obviously exacerbated if those deaths involve children.  
However, as members of Parliament we must be very cognisant of the serious decision to change laws.  One of 
the things that has puzzled me is that when the new charges were laid, which was while the subcommittee was 
involved in its inquiry, why was it not considered appropriate to withdraw the Bill?  It is not the first time that 
Parliament has been in the process of examining proposed changes and the circumstances in the courts or with 
police actions have changed.  We have argued, as we have in other circumstances, that there is now no longer a 
need to change the law because the appropriate charges have been laid.  Unfortunately, this happens because of 
politics and the danger of members who have taken a particular position losing face, and that becomes more 
important than ensuring good legislation is passed.   

This debate has set a very dangerous precedent.  I have been in this place for over seven years now, and I take 
my role very seriously.  I have considered this Bill very thoroughly; it has been a matter that has played on my 
mind very heavily over the past month in terms of how I would vote and what recommendation I would make to 
my colleagues.  Members will be aware that on every sitting day we are instructed to give honour, wisdom and 
integrity to the role for which we have been chosen.  This debate has been totally and understandably driven by 
emotion, distress and the desire to prevent such an outcome from happening again.  However, I believe that the 
debate has not been fully informed, and it has perhaps been misdirected.  I cannot in good conscience support 
this Bill in its current form.  It is deeply disturbing that the Parliament and its members make significant 
decisions that have serious consequences on the basis of fear; the fear of criticism, the fear of public media scorn 
and the fear of potential public outrage.  I implore members to act with the courage of their convictions, to vote 
without fear or favour, and to give honour, wisdom and integrity to their responsibility in either passing, 
rejecting or amending the laws of the State.   

HON GEORGE CASH (North Metropolitan) [12.26 pm]:  I speak to this Bill on the basis that I was invited by 
my party to participate in the subcommittee of the Standing Committee on Legislation to which this Bill was 
referred for a short time.  In that regard, may I first express my appreciation for the way in which the convener of 
the subcommittee, Hon Giz Watson, handled the issues and matters discussed at that subcommittee, and also the 
other member of the subcommittee, Hon Ken Travers, for the manner in which he facilitated the work of that 
committee.  However, I have to say at the outset that the committee had insufficient time to adequately ascertain 
the impact of this Bill.  I argue that this Bill has a much wider impact and casts a much wider net than the 
Attorney General has acknowledged in his press statements to date and other statements on it.  That is something 
that I will endeavour to cover in part in the limited time that is available to me.   

Members will be aware that this legislation had its genesis in the aftermath of a tragic death of a 10-year-old 
child.  On 8 August last year, that child died following a traffic crash in which she unwittingly rode her bicycle 
into the path of an oncoming four-wheel-drive vehicle in Marmion Avenue, Clarkson.  The driver of the motor 
vehicle who was involved in this fatal traffic crash was subsequently charged with driving under the influence of 
alcohol and driving without a current motor driver’s licence.  At a court hearing held in Joondalup on 15 October 
2003, the driver was convicted and fined $1 500 on the charge of driving under the influence of alcohol, and 
suspended from driving for a period of two years.  He was further convicted and fined $200 on the charge of 
driving without a current motor driver’s licence.  Following the convicted driver’s court appearance, there was 
considerable media coverage of the failure of the police to charge the driver as part of the original alleged 
offences with the charge of dangerous driving causing death.   

According to a report in the Sunday Times dated 10 October 2004, I note that at the time the original charges 
were in fact preferred.  It was claimed in that report that the police, at the time of charging the driver for the 
original offences, ruled out the more serious charge of dangerous driving causing death on the basis that the 
driver had not been speeding at the time of the collision with the young cyclist, and that the driver had attempted 
to brake at the time of the collision.  It is now clear 12 months later that the police have had second thoughts 
about the charges that should be preferred against that driver.  Only a few weeks ago, following what the police 
described as a review of the evidence, the police charged the driver with dangerous driving causing death.  On 10 
October 2004 the Sunday Times article published about this incident stated that the police major crash 
investigators decided at the time of the collision that the evidence given by expert witnesses was such that they 
did not believe that they should proceed with a dangerous driving charge.  However, subsequent discussions with 
expert witnesses have led police to believe that the effect of driving while drunk is more significant than was 
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first thought.  That, in part, has been the rationalisation used by the police to charge the driver with a serious 
offence some 12 months after the event.   

Since the more serious charge has been preferred, the Attorney General has claimed that the proposed 
amendments contained in the Bill are still crucially important to the law as it stands because it currently lacks 
certainty and is ambiguous.   
Hon Ken Travers:  In fairness, it is also State Counsel, George Tannin.   
Hon GEORGE CASH:  I am talking about the Attorney General.  Others may agree with that proposition, but 
many in the community do not agree with it at all.  One of the reasons that I am speaking on this Bill is to show 
that there is greater certainty in the current law than is likely to be the case with the amendments proposed in the 
Bill.  I have said on a number of occasions to the people with whom I have discussed this Bill that my main areas 
of concern are the issues of causation and the reversal of the onus of proof.  It seems to me that this Bill is all 
about removing the need to show causation and replacing it with the need for the prosecution to show only that 
an incident occurred that resulted in either death or grievous bodily harm.  In that regard, the Bill is founded on 
the premise that where a person is driving a motor vehicle under the influence of alcohol and/or drugs to an 
extent as to be incapable of having proper control of the motor vehicle, or in a manner - which expression 
includes speed; that is, having regard to all the circumstances of the case dangerous to the public or any person - 
and the motor vehicle is involved in an incident occasioning death or grievous bodily harm, the prosecution will 
have to show only that an incident occurred and that the driver was under the influence of alcohol and/or drugs 
to the requisite level, rather than that the driver caused the death.  In that regard, the Government has 
acknowledged that the intent of the legislation is to be incident based, rather than cause related.  The 
Government has said that.  I want Parliament to understand the impact of that change if it agrees to the Bill.   
Section 59(1) of the Road Traffic Act is proposed to be amended to simplify the issue of causation relating to 
dangerous driving causing death or grievous bodily harm.  Again I emphasise that two particular issues come to 
a head in this Bill; that is, the question of causation and the question of the reversal of the onus of proof.  It is 
important that we have a common understanding of what “causation” means.  According to the third edition of A 
Dictionary of Law, which was published by the Oxford University Press in 1994, “causation” is the relationship 
between an act and the consequence it produces.  It is one of the elements that must be proved before an accused 
can be convicted of a crime in which the effect of the act is part of the definition of the crime; for example, 
murder.  Usually it is sufficient to prove that the accused had the mens rea - that is, the intention or recklessness - 
in relation to the consequences, the burden of proof of which is on the prosecution.  In tort law, it must be 
established that the defence’s tortious conduct caused or contributed to the damage of the plaintiff before the 
defendant can be found liable for that damage.  Sometimes a distinction is made between the effect or immediate 
cause - that is, the causa causans - of the damage and any other cause in the sequence of events leading to it.  
That is known as causa sine qua non.  Sometimes a new act or event - sometimes known as novus actus or nova 
causa interveniens - may break the legal chain of causation and relieve the defendant of responsibility.  We have 
in recent months in this House discussed changes to the law of negligence as it relates to tort law in this State.  In 
tort law, the plaintiff bears the burden of the onus of proof to show that the defendant’s actions caused the 
damage or injury to the plaintiff.  This House recently considered the Civil Liability Amendment Bill 2003 and 
in doing so we discussed the general principles relating to causation.  In reading that Bill again only the other 
day, I noted that it set out in clear terms that the onus of proof rested with the plaintiff who is the person 
asserting that harm has been caused to them.  Again, I am talking about tort law, not criminal law.  Clause 8 of 
that Bill inserted proposed new section 5D, which reads -  
In determining liability for damages for harm caused by the fault of a person, the plaintiff always bears the onus 
of proving, on the balance of probabilities, any fact relevant to the issue of causation.   
That Bill was agreed to, so I assume that the House understood the impact of what was being discussed.  That is 
very much a restatement of the common law approach with respect to causation in tort law.  In criminal law it is 
usual for the prosecution to have to prove that an accused person’s actions caused the matter or offence 
complained of; that is, the burden is on the prosecution to prove its case against the accused.  However, it is 
competent, but not usual, for Parliament to draft legislation that reverses the burden of the onus of proof from the 
prosecution to the accused.  It is also competent for Parliament to draft legislation to negate the need for the 
prosecution to prove direct or indirect causation, as is the case in the Bill presently under consideration.  I am 
concerned that on too many occasions this Parliament passes legislation that changes the burden of proof - that 
is, the burden of proof shifts from the prosecution to the accused - or passes deeming clauses, and that not 
enough attention is paid to those clauses and the eventual impact they will have on members of the community.   

This Bill proposes to require that the prosecution need show only that the accused was the driver who was 
involved in an incident and that the accused was under the influence of alcohol or drugs, or alcohol and drugs, to 
such an extent as to be incapable of having proper control of the motor vehicle, or that the manner - which 
expression includes speed - in which the motor vehicle was driven was such that as a consequence the incident 
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occasioned the death of or grievous bodily harm to another person.  Members will be aware that section 59(1) of 
the Road Traffic Act 1974 requires the prosecution to prove a causal link or nexus between the dangerous 
driving and the death or grievous bodily harm suffered by another person.  That is, the prosecution must show 
that a person caused the death of or grievous bodily harm to another person and did so by driving in a manner 
that was, having regard for all the circumstance of the case, dangerous to the public.  I emphasise that the burden 
is on the prosecution to prove to a jury that there is a causal nexus that links the death or injury to the other 
person and that it was relevantly connected to the dangerous driving of the accused.  The test of whether the 
alleged dangerous driving was dangerous in the circumstances is an objective test, and the burden is on the 
prosecution to show that the driving complained of was, actually or potentially, dangerous to the public or 
another person.  In that regard the committee had the opportunity of considering the case of Kaighin v R (1990) 
11 MVR 119.   

Amendments in this Bill are intended to simplify the difficulties - those are the words that are used in the second 
reading speech - that can occur for the prosecution in proving causation by removing the obligation on the 
prosecution to prove a causal connection between the actions of the driver and the subsequent death or grievous 
bodily harm suffered by the other person.  That is a significant shift in the matter of evidence.  The change that is 
proposed is effected by removing from the prosecution the requirement to show a direct or indirect link that “a 
person” by his driving caused the death or grievous bodily harm to another person; and by replacing the words “a 
person” with the words “an incident”, thereby requiring the prosecution to prove only that the driver was 
involved in an incident and that the death or grievous bodily harm occurred to another person as a result of an 
incident.  This particular provision will make the cause of the death or grievous bodily harm incident-based 
rather than directly or indirectly related to a driver’s action or inaction.  It is all about the question of causation.   

The removal of the need to prove a direct or indirect causal link between the actions of a driver by substituting 
the words “an incident” for “a person who causes” has been criticised by various parties, who maintain that the 
burden of the onus of proof should ordinarily be on the prosecution to discharge beyond reasonable doubt.  
These parties interpret the amendments as shifting this burden on to the accused driver.  It is further submitted by 
those who claim that there has been a shift in the burden of proof that this should not be the case, particularly in 
criminal matters, especially when, upon conviction for an offence, there is the likelihood that a significant 
custodial sentence will be imposed.  That is one of the very important areas on which we should focus.   

The penalties that will be provided if we agree to this legislation are imprisonment for up to 20 years.  It is not 
the case that a person who is convicted of an offence under this legislation will be fined, say, $100.  The 
potential penalty is a fine of any amount, and imprisonment for 20 years.  The Bill contains some other 
provisions with regard to an offence that is committed in aggravated circumstances.   

Hon Ken Travers:  The 20 years will apply only in circumstances of aggravation. 

Hon GEORGE CASH:  Is that the maximum penalty - the 16 plus four ?   

Hon Ken Travers:  Yes.  That will apply only in circumstance of aggravation.   

Hon GEORGE CASH:  Nonetheless, it is a significant increase on the current penalties.  We are dealing with a 
law that has the potential to impose a significant custodial sentence on a convicted person.   

The Government, on the other hand, claims that the legislation does not shift the burden of the onus of proof 
from the prosecution but rather changes the need for the prosecution to prove a causal link between the driver’s 
dangerous driving and the death or grievous bodily harm to another person to the requirement, as I have already 
stated, that the prosecution need prove only that the driver was involved in “an incident” that occasioned death or 
grievous bodily harm to another person.  It is true that under proposed section 59B(6) there will remain an 
obligation on the prosecution to prove that a driver was at the time of the incident driving the motor vehicle 
either, as outlined in paragraph (a), while “under the influence of alcohol, drugs, or alcohol and drugs”, to such 
an extent as to be incapable of having proper control of the motor vehicle; or, as outlined in paragraph (b) - I 
note here that the words “or (b)” in this proposed new section mean that it is disjunctive - in a “manner (which 
expression includes speed) in which the motor vehicle was driven”; that is, in a manner that, having regard to all 
the circumstances of the case, is dangerous to the public or any person.  Hon Peter Foss, a former Attorney 
General, will explore in greater depth the fact that this is disjunctive.  He will also explore the potential widening 
of the net that will occur in respect of the second of those particular events.   

The current penalty for dangerous driving causing death or grievous bodily harm in section 59(3) of the Road 
Traffic Act will remain the same.  However, proposed section 59B(1) sets out a number of specific events that 
may constitute an incident.  If members look closely at the Bill, they will see that the list is inclusive.  It is not 
meant to be an exhaustive list of the specific events that may constitute “an incident”.  Proposed section 59B(3) 
introduces “circumstances of aggravation”.  It states -  
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For the purposes of section 59 and 59A a person commits an offence in “circumstances of 
aggravation” if at the time of the alleged offence -  

(a) the person was unlawfully driving the motor vehicle concerned without the consent of the 
owner or person in charge of the motor vehicle;  

(b) the person was driving the motor vehicle concerned on a road at a speed that exceeded, by 
more than 45 kilometres per hour, the speed limit (if any) applicable to that length of road; or 

(c) the person was driving the motor vehicle concerned to escape pursuit by a member of the 
Police Force. 

It is proposed that an offence committed in circumstances of aggravation will constitute a separate offence.  That 
separate offence will attract an additional penalty of a fine of up to any amount, and imprisonment for up to 
seven years; and the driver’s licence must be disqualified for not less than two years.   

Proposed section 59B(4) provides -  

For the purposes of subsection 3(c) it does not matter whether the pursuit was still proceeding, or had 
been suspended or terminated, at the time of the alleged offence.   

This matter was explored by the committee during its opportunity to speak with Mr George Tannin, State 
Counsel, from the State Solicitor’s Office.  He explained with regard to the issue of proposed section 59B(4) not 
being time certain in its wording that the prosecution would need to show that the person escaping pursuit from 
the police was in fact so doing, and that that would be a matter of fact based on the evidence of the particular 
circumstances that were put before a court.   

Clause 7 of the Bill proposes to import the current deeming provision related to driving with a blood alcohol 
level exceeding 0.15 per cent, which is set out in section 63(5) of the Act.  I say importing, because we recognise 
that that particular deeming provision currently exists in the Act.  I have not met anyone who would argue that a 
person who has a blood alcohol level in excess of 0.15 per cent is not impaired to a degree that would affect his 
or her capacity to be in proper control of a motor vehicle.  

Proposed section 59B(5) provides -  

In any proceedings for an offence against section 59 or 59A a person who had at the time of the alleged 
offence a percentage of alcohol in his blood of or exceeding 0.15% shall be deemed to have been under 
the influence of alcohol to such an extent as to be incapable of having proper control of a motor vehicle 
at the time of the alleged offence.   

Again I suggest that that currently exists in the Road Traffic Act in section 63(5), but for a different offence, and 
it is proposed to be imported into this Bill for this particular offence.   

There has been some discussion about proposed section 59B(6).  This proposed section will provide a statutory 
defence.  Some of the people who made submissions to the committee indicated that they believed this was the 
clause that reversed the onus of proof.  I should point out that without proposed section 59A(6), which provides a 
statutory defence, there would be no opportunity to rebut the deeming provisions that are contained in the 
previous clause of having a blood alcohol level greater than 0.15 per cent.  However, the statutory defence in 
itself does not exclude the fact that other defences would be available to an accused; for instance, if the accused 
could show that the blood samples taken at the time of the accident or soon after were tampered with or tainted.  
Hon Murray Criddle mentioned also the provision in the statutory defence that an accused person has the 
opportunity of showing that an incident was not in any way attributable to the consumption of alcohol, drugs or 
drugs and alcohol regarding the manner in which the motor vehicle was being driven.  I agree with his statement 
that a person who was in a drunken state at the time of an incident would find it very difficult to gather the type 
of evidence that is likely to be required to rebut the allegations made against the accused.  An accused person 
with a blood alcohol level of 0.15 per cent or more, or an equivalent amount of drugs - there is no scientific 
percentage in that regard, but plenty of cases discuss the necessary amount - would be at a significant 
disadvantage regarding the collection of evidence.  It is doubtful whether the accused would have the mental 
capacity to immediately commission others to collect the evidence on his or her behalf.  I note that the words in 
the statutory defence “was not in any way attributable” etc is very clear.  “Was not in any way” means in no way 
whatsoever; there is no leeway.  Again there will be an opportunity during the committee stage to discuss what 
that is intended to mean.  In some respects the fact that one must show that an incident was not in any way 
attributable to the consumption of alcohol, drugs or drugs and alcohol regarding the manner of driving, is 
couched in terms as to be almost irrelevant or impossible to prove.   

I note also that section 63(7) of the current Road Traffic Act makes available a statutory defence for persons who 
have been charged with driving under the influence of alcohol, drugs or alcohol and drugs to such an extent as to 
be incapable of having proper control of a motor vehicle.  I accept that that does not involve an incident in which 
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someone suffers death, grievous bodily harm or harm.  However, I note with interest that there is a statutory 
defence in that particular offence that allows the defendant to prove that the drugs were taken by him pursuant to 
prescription and were issued by a registered doctor, medical practitioner or dentist or that the accused was not 
aware or could not have been reasonably expected to be aware that the drugs were likely to render him incapable 
of having proper control of a motor vehicle.  In that regard a significant distinction is being made between 
somebody who is charged with driving under the influence and someone who, under this legislation, will be able 
to be charged with driving under the influence in which the accused is involved in an incident that caused death 
or grievous bodily harm to a person.  A very significant penalty is attached to a situation whereby death or harm 
occurs to an individual.   

This legislation will make the prosecution’s job a lot easier.  The question that springs to my mind is whether 
because of the said simplifying - I think it is more than just simplifying; it is removing the need of the 
prosecution to prove causation between the driver’s actions and the event that occurs to the injured person - there 
is a very significant likelihood of a potential miscarriage of justice to occur.  However, miscarriages of justice 
generally relate to technical matters.  Because this legislation is in a statutory form, the matter of the miscarriage 
of justice will be significantly limited.   

A number of cases in Australia over the past 10 years have discussed the impact that the consumption of alcohol 
and drugs have on a person’s driving.  Scientific evidence shows that there is no question at all that when alcohol 
and drugs are taken in excessive quantities, it can have a significant impact on someone’s driving.  I note with 
interest the case of McBride v R (1966) 115 CLR 44 at pages 49 and 50 when the judge, discussing the quality of 
being dangerous to the public, said - 

This quality of being dangerous to the public in the speed or manner of driving does not depend upon 
resultant damage, though to complete the offence under the section, impact-causing damage must occur 
during that driving.   

He goes on to say -  

A person may drive at a speed or in a manner dangerous to the public without causing any actual injury: 
it is the potentiality in fact of danger to the public in the manner of driving, whether realized by the 
accused or not, which makes it dangerous to the public within the meaning of the section.   

I refer to an unreported case in 1990 of Pfeiffer v R in the Court of Criminal Appeal in South Australia.  I raise 
this issue to show the shift that has occurred in the way the courts view people who come before them and are 
charged with driving under the influence of either alcohol of drugs.  Chief Justice King stated -  

To drive a motor vehicle on a road so affected by liquor as to be incapable of exercising effective 
control of the vehicle is itself driving in a manner dangerous to the public.   

Thus, if the evidence of incapacity is clearly established, the driving may be characterised as dangerous 
even though the way the defendant drove his car, viewed objectively, appeared unexceptionable.   

Alcohol may be relevant to the characterisation of a defendant’s driving in two ways.  As I have 
indicated, if the degree of intoxication is high enough the jury may be willing to find that the defendant 
was incapable of exercising effective control of his vehicle and accordingly that his manner of driving 
was dangerous.  That would usually require strong evidence of alcohol intake and appropriate 
supporting evidence from reliable observers or from a medical expert on the impact of alcohol on 
human behaviour.  For instance, there may be evidence of a defendant’s drinking coupled with 
unmistakable evidence of the effect of it - that he was staggering about, for instance, and speaking 
incoherently - or an expert may say that any person with the defendant’s blood alcohol level must (not 
may) have had certain driving faculties impaired, so that the jury is willing to find that he was in fact 
incapable of exercising effective control.   

He further states - 

The fallacy in that type of reasoning is that it excludes from consideration the central factor of alcohol.  
Although it is true that perfectly sober people lose control of motor vehicles, and while it is true that 
drivers lose control of motor vehicles sometimes for reasons which are not their fault, it is not an 
acceptable or convincing line of reasoning to exclude from consideration the salient fact that the 
appellant at the relevant time was, and must have been substantially, under the influence of liquor.  
Where one has a driver proved to have a blood alcohol concentration which would substantially impair 
his driving skills and one finds him at the wheel of a vehicle of which quite obviously the driver and has 
lost control, the natural inference, in the absence of some other explanation, is that the loss of control of 
the vehicle is caused by the driver’s impaired driving ability brought about by the effect of alcohol.   
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I raise that issue because the courts are taking a much more severe view of people who appear before them who 
are affected in some way by alcohol.  It is not a case of having to have a blood alcohol level of 0.15 or above to 
be found to be incapable of having control of a vehicle.  That can occur if the prosecution can prove those facts 
at a much lesser level.  The courts today are not reluctant to convict people of offences when drugs and alcohol 
are involved in driving offences.   

Debate interrupted, pursuant to sessional orders. 

[Continued on next page.] 

Sitting suspended from 1.00 to 2.00 pm 
 


